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Drafting a Special Needs Trust in Utah: A Primer
by Kathie Brown Roberts and Allison Barger

This article is the first part in a two-part series exploring required 

provisions of special needs trusts, Utah specific requirements, 

and common drafting errors as highlighted by a policy specialist 

at the Utah Department of Health and Human Services. The second 

part of the series of articles will focus on the public benefits 

available to disabled individuals in Utah, program parameters 

for such benefits, and how to qualify for available benefits.

General Overview and History of SNTs
Special Needs Trusts (SNTs) were first authorized in the 1993 

Omnibus Budget Reconciliation Act (OBRA ‘93) as set forth in 42 

U.S.C § 1396p(d)(4)(A), allowing the establishment of excluded 

trusts for disabled recipients of means-based governmental benefits.

Means-based public benefits are a category of public benefits 

that require an applicant to qualify financially and (usually 

medically) before receiving the benefit. Typically, means-based 

benefit programs look at both the income and assets of an 

applicant to determine whether they are eligible to receive the 

benefit. The most common means-based public benefits are the 

Medicaid and Supplemental Security Income (SSI) programs. 

In Utah, qualification for SSI will usually result in qualification 

for Medicaid benefits. The Veterans Administration also offers 

the Improved Pension program (Aid and Attendance) to eligible 

veterans and spouses of veterans, which is also means-based. 

Utah has several ancillary public benefits programs that are 

means based, covered in part two of this series.

Prior to the enactment of OBRA ’93, a means-based beneficiary’s 

receipt of an inheritance or a personal injury settlement would 

prevent that beneficiary from qualification under SSI and Medicaid 

because their assets would be considered “countable” for those 

programs. After OBRA ’93, a parent, grandparent, legal guardian 

of the individual, or a court could create a SNT to hold the assets of 

the beneficiary. The assets within the SNT would not be considered 

“countable” for such programs and would not impact the 

beneficiary’s means-based benefits. As of December 13, 2016, a 

person who is mentally capable (but satisfies the government’s 

definition of “disabled”) can establish their own first-party SNT.

Another type of SNT created by OBRA ’93 was the “Pooled Trust,” 

under 42 U.S.C § 1396p(d)(4)(C), more fully described below, 

but created a means of pooling assets of disabled individuals for 

investment purposes in a trust established and managed by a 

non-profit corporation.

For the purposes of OBRA ’93, a “disabled individual” is an 

individual “unable to engage in any substantial gainful activity by 

reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which 

has lasted or can be expected to last for a continuous period of 

not less than twelve months.” 42 U.S.C. § 1382c(a)(3).

Types of SNTs and Utah Specific Language
The primary distinction between a first-party and third-party SNT 

is the origin of the assets composing the corpus of the trust and 

the obligation of a first-party SNT trustee to repay Medicaid upon 

the death of the trust beneficiary. A first-party SNT and a pooled 

trust may hold assets belonging to a disabled individual. A third-party 

SNT holds assets belonging to/or originating from someone other 
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than the disabled individual. Assets held by properly drafted SNTs will 

not be countable for qualification for means-based public benefits.

First-Party SNTs
The requirements for a first party SNT are specific. A properly 

drafted first-party SNT in Utah requires familiarity with four 

sources of authority: (i) 42 U.S.C § 1396p(d)(4)(A); (ii) Utah 

Code § 26B-6-412; (iii) the Utah Department of Health and 

Human Services Medicaid Policy Manual § 512-2.3; and (iv) 

the Social Security Administration’s Programs Operations 

Manual System (POMS). See utah Medicaid Policy Manual § 512-2.3 

(2017), https://bepmanuals.health.utah.gov/Medicaidpolicy/

DOHMedicaid.htm; Program Operations Manual System 

(POMS), SSA, https://secure.ssa.gov/apps10/poms.nsf/partlist 

(last visited June 1, 2023). Failure to properly draft a first-party 

SNT will cause the trust corpus to be considered countable for 

the purpose of qualification for SSI and Medicaid.

Required Provisions for First-Party SNTs in Utah
42 U.S.C. § 1396p(d)(4)(A) requires that a first-party SNT 

contain the following provisions:

• The trust must be irrevocable;

• The trust contains the assets of an individual under age 

sixty-five;

•  The trust beneficiary is disabled as defined in 42 U.S.C. 

§ 1382c(a)(3);

•  The trust is established for the benefit of such individual by 

the individual, a parent, grandparent, legal guardian of the 

individual, or a court; and

• The State will receive all amounts remaining in the trust upon 

the death of such individual up to an amount equal to the 

total medical assistance paid on behalf of the individual 

under a State plan under this subchapter.

In addition to the above list of provisions, Utah Code 

§ 26B-6-412 requires:

• The trustee has discretionary power to determine distributions;

• The individual may not control or demand payments unless 

an abuse of the trustee’s duties or discretion is shown;
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• The trust is irrevocable, except that the trust document may 

provide that the trust be terminated if the individual no 

longer has a disability, as defined in 42 U.S.C. § 1382c; and

• The trust is invalid as to any portion funded by property that 

is or may be subject to a lien by the state.

The Utah Department of Health and Human Services Medicaid 

Policy Manual is compiled by a policy team at the Utah 

Department of Health and Human Services. According to the 

policy coordinator, Marcel Larsen-Jones, the content of the 

policy manual “is created with applicable Federal and State 

statute, federal regulation, and guidance from CMS.”

In addition to the provisions cited above, Section 512-2.3 of the 

Utah Department of Health and Human Services Medicaid Policy 

Manual provides the following additional guidance for valid 

first-party SNTs in Utah. These provisions clarify that in addition 

to the Social Security Administration, a State Medicaid Review 

Board can make a disability determination for an individual; 

that a first-party SNT is for the sole benefit of the trust beneficiary; 

that trusts before the date of December 13, 2016, may not be 

established by the individual; that the trust may be amended 

under certain narrow circumstances even though the trust is 

irrevocable; and there is a specific language requirement for 

payback to the state of Utah after the death of a Medicaid recipient.

Below is an excerpt from Section 512-2.3 of the Utah Department 

of Health and Human Services Medicaid Policy Manual:

Exclude from resources the assets placed in a SNT when the 

trust meets all of the following criteria:

• The trust is established for an individual who meets the 

Social Security criteria for being disabled (Social Security 

Administration or State Medicaid Review Board decision).

• The trust is established for the sole benefit of the disabled 

individual by the individual, a parent, grandparent, legal 

guardian of the individual or the court.

• Trusts established by the disabled individual must be created 

on or after December 13, 2016.

• The disabled individual is under age sixty-five when the trust is 

established and when the assets are transferred to the trust.

• The trust contains the assets of the disabled individual, or 

assets that would have become the individual’s assets 

but for actions to place them directly into the trust.

• The trust is irrevocable, meaning that no one can amend, revoke 

or terminate the trust except that the trust may contain language 

that says the trust may be amended but only if necessary to 

conform with subsequent changes to federal or state requirements.

• The trust terminates upon the death of the disabled individual 

or exhaustion of the trust corpus and specifically states 

that upon the death of the disabled individual, the 

trustees will notify the state Medicaid agency and pay 

all amounts remaining in the trust to the state up to 

the total medical assistance the state has paid on 

behalf of the disabled individual.

Finally, SNT drafters are advised to double-check their trust 

provisions with Subchapter SI 01120.203 of the POMS. Although not 

statutory authority, the POMS is perhaps the most widely-cited 

resource with respect to SNT drafting, both first- and third-party 

SNTs, and policy. For example, the foregoing POMS section 

elaborates on the priority of the Medicaid payback requirement 

in a first-party SNT by adding that “the State(s) must be listed as 

the first payee(s) and have priority over payment of other debts 

and administrative expenses except those set forth in SI 01120.203E.”

Administrative expenses in Subchapter SI 01120.203E of the 

POMS that are forbidden to be paid before the State(s) [which 

rendered services to a beneficiary] are:

• Taxes due from the estate of the beneficiary other than those 

arising from inclusion of the trust in the estate;

• Inheritance taxes due for residual beneficiaries;

Anne Cameron Mediation
Attorney | Mediator | Collaborative Professional

1526 Ute Blvd., Suite 206, Park City, UT 84098 
435-640-2158 | 435-659-8732

anne@aaclawutah.com 
www.aaclawutah.org 

www.utahcollabdivorce.com

Virtual and In Person 
Meetings and Mediations

Park City and Zoom 

Focusing on Family Law 

Document Drafting for 
Pro Se Divorce, Custody, 
and Family Law 

Dra
ftin

g a
 Sp

ecia
l Ne

eds
 Tru

st i
n U

tah
     

     
 Ar

tic
les

mailto:anne%40aaclawutah.com?subject=Utah%20Bar%20Journal%20ad


23Utah Bar J O U R N A L

• Payment of debts owed to third parties;

• Funeral expenses; and

• Payments to residual beneficiaries.

Therefore, although Utah Code Section 26B-6-412 and Section 

512-2.3 of the Utah Department of Health and Human Services 

Medicaid Policy Manual do not specifically address permissible 

and impermissible administrative expenses to be paid after the 

death of the special needs trust beneficiary, the POMS does. 

Trustee powers that allow such payments before Medicaid 

would cause the trust to fail.

Third-Party SNTs
A third-party SNT is created by someone for the benefit of a 

beneficiary with a disability and will be funded with third-party 

assets, that is, assets not owned by the beneficiary. There is no 

specific statutory authority (federal or state) recognizing or 

authorizing third-party SNTs, but the POMS, which are also 

followed by Utah Medicaid, authorizes third-party SNTs in 

Subchapter SI 01120.200 et seq. Third-party trusts can be created 

and funded for a beneficiary of any age. However, the only way a 

SNT can be created for a spouse is through a testamentary trust 

under a last will and testament. See 42 U.S.C. § 1382b(e)(2).

Third-party SNTs can be stand-alone trusts or testamentary in 

nature, arising from the death of the grantor either under a living 

trust or by last will and testament. Only stand-alone trusts can be 

funded prior to the death of the grantor and can receive bequests 

from individuals other than the grantor. Both stand-alone and 

testamentary trusts can be named as designated beneficiaries of 

life insurance policies or retirement accounts; however, care 

should be taken to make sure the testamentary trust in particular is 

properly designated and that the trust will comply with IRS rules.

There are several advantages to third-party SNTs. A third-party 

SNT does not have to be a sole benefit trust. One of the most 

significant advantages of a third-party SNT is that it is not subject 

to a Medicaid payback requirement, and Medicaid cannot lay 

claim to the assets in the third-party SNTs. Consequently, the 

grantor has control over designating the residual beneficiaries 

of the third-party SNT.

A note about inheritance. If a disabled beneficiary is inheriting 
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estate assets from a decedent, the decedent must have created the 

third-party SNT or directed the bequest to an existing third-party 

SNT for an inheritance to be considered third-party assets or 

“originating from” someone other than the beneficiary. Although 

in certain circumstances, a trust may be modified or reformed 

in Utah to correct drafting language attempting to create a SNT, 

if a beneficiary is entitled to inherit from an estate, a third-party 

SNT cannot later be established to receive inheritance funds. At 

this point, the assets are the beneficiary’s and can only be 

funded into a first-party trust. Advance planning is key to the 

creation and funding of a third-party SNT.

Pooled Trusts
A pooled trust, authorized in 42 U.S.C. § 1396pd(4)(c), is similar 

to a bank that holds the assets of individual account holders and 

created and managed by a non-profit organization. Pooled trusts 

usually do not require a specific deposit amount (unlike some 

Trust departments) and many have low administration fees. They 

may hold either first-party funds or third-party funds. One primary 

benefit of a pooled trust is professional trust administration of 

assets to ensure compliance with means-based program parameters. 

Although pooled trusts accept assets of individuals at any age, 

transfer of assets by an individual over the age of sixty-five into a 

pooled trust in Utah will be considered a transfer for less than 

fair market value, affecting the ability of such individual to qualify 

for certain Medicaid benefits. See utah Medicaid Policy Manual 

§ 512-2.3 (2017), https://bepmanuals.health.utah.gov/

Medicaidpolicy/DOHMedicaid.htm.

To the extent that amounts remaining in the beneficiary’s account 

upon the death of the beneficiary are not retained by the trust, 

the trust pays to the state from such remaining amounts in the 

account an amount equal to the total amount of medical 

assistance paid on behalf of the beneficiary under the state plan 

under this subchapter. The pooled trust instruments usually 

consist of an overarching “master trust” and a joinder agreement 

that contains provisions specific to the individual beneficiary.

ABLE Accounts
ABLE accounts were created by the Achieving a Better Life 

Experience Act that was passed in December 2014. ABLE 

accounts are a great complement to SNTs. Similar to 529 

college savings accounts, ABLE accounts are for individuals with 

a disability where the onset of the disability began before age 

twenty-six. Recently passed federal legislation will raise the 

eligible age of onset to forty-six in January 2026. An ABLE 

account can only be established by an individual with a 

disability or a parent or guardian of the individual. Only one 

account can be created per individual. Many states have their 

own ABLE programs, but individuals can enroll in any state’s 

program, as long as the state accepts out-of-state residents, 

which many do.

There is an annual limit for contributions to an ABLE account. 

The total annual contribution limit from any source is equal to 

the annual gift tax exclusion, which is $17,000 in 2023. SNTs 

can also contribute to ABLE accounts, subject to the total annual 

contribution limit. However, if the individual is employed and 

does not participate in an employer-sponsored retirement plan, 

they can contribute their earnings up to the poverty line amount 

from their earnings in addition to the annual contribution limit. 

The funds in an ABLE account are not counted for purposes of 

eligibility for SSI up to $100,000. Utah Medicaid excludes ABLE 

accounts in their entirety. See utah Medicaid Policy Manual 

§ 521-44 (2016), https://bepmanuals.health.utah.gov/

Medicaidpolicy/DOHMedicaid.htm.

Distributions from an ABLE account can be made for qualified 

disability expenses, which includes a wide variety of things such 

as education, food, housing, transportation, employment 

training and support, assistive technology, personal support 

services, health care expenses, financial management, and 

administrative services or other disability-related expense. 

Importantly, payments for food and shelter from an ABLE 

account do NOT result in a reduction in SSI benefits if the 

individual is receiving SSI. This is a great advantage to 

individuals who are receiving SSI benefits, as the SSI benefit 

amount is hardly enough to pay for everyday living expenses. 

The IRS makes sure that expenditures from an ABLE account 

are qualified disability expenses, so it is important to maintain 

records regarding disbursements.

When the individual dies, Medicaid may seek reimbursement 

from the funds for amounts paid by Medicaid after the creation 

of the ABLE account. However, if there are excess funds in the 

ABLE account or the individual did not receive Medicaid 

benefits, a beneficiary may be designated on the account.

Most Common Drafting Errors
Jeff Dart, a policy specialist from Utah Department of Health and 

Human Services, reviews Utah SNTs submitted to Utah Medicaid. 

According to Mr. Dart, the most common drafting flaw in first-party 

SNTs submitted for his review is failure to provide the Medicaid 

payback provision after the death of the special needs individual.

With respect to third-party SNTs, Mr. Dart states that drafters do 

not make it clear that a trustee is prohibited from accepting assets 
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originating from the trust beneficiary into trust (commingling 

third-party assets with first-party assets). Further, he advises 

ensuring that third-party SNTs specifically state that the assets 

do not belong to the trust beneficiary and would not have 

otherwise belonged to the trust beneficiary.

According to other Utah Medicaid policy specialists, other 

common drafting errors include:

• Use of Support Trust Language: Although the drafter makes 

distributions discretionary, the drafter includes mandatory 

language to distribute income and/or principal to the 

beneficiary for health, education, maintenance and support.

• Inserting a Medicaid Payback provision in a third-party SNT.

• Impermissible delegation of authority to trustee-pooled trust. 

For example, a pooled trust trustee cannot delegate responsi-

bilities to a for-profit entity to be retained by the Trustee.

• Not specifically prohibiting the SNT beneficiary from serving 

as trustee of their SNT.

• Failing to make the trust irrevocable.

• Not educating the trustee on their responsibilities with the trust.

• Creating a SNT for an individual who has not been determined 

disabled by the SSA or the State Medicaid Review Board.

• Not placing the assets into the trust (they are listed in the 

schedules and exhibits but not actually moved to the trust 

ownership/control).

• Not setting up the financial accounts to identify the trust as 

the owner.

In conclusion, SNTs are essential planning tools for individuals 

with disabilities for enhancing their lives. Proper drafting can 

preserve critical public benefits for individuals with disabilities 

and save significant time and money for the beneficiary. However, 

in assisting clients who are receiving means-based public benefits 

or have family members receiving those benefits, it is also 

important to understand some basic elements of what is available 

and how those benefits could be impacted without proper 

planning. Therefore, the second part of this series will explore 

public benefits in Utah and proper SNT trust administration to 

preserve means-based benefits such as SSI and Medicaid.
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